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and reques~ in writing that the Respor,dent a 

Supplemental Work Plar: for the adCi-;:ional Work as soon as 

possible and no later than thirty ( 3 ,1 ) D.1ys after such 

notification, and request in writing t.hat the Respondent perform 

the additional Work. The supplemental scope of Work shall 

specify the basis and reasons for determining that additional 

7 Work is necessary. Prior to delivery of a supplemental scope of 

8 I Work to the Respo:ident, the State shall provide the opportunity 

9 II for a scoping meeting to discuss the form and substance of the 
' 

IO! Supplemental Work Plan. The Respondent shall respond in writing 

11 ! to DHES' s request for additional Work, anc. if Respondent agrees 

12 I to undertake the adc.itional Work, a Supplemental Work Plan shall 
I 
I 

:: I ::v;::P:::d ::rrnn::et.Res:::de::at:nd
5
::::i::::i:: ::: s:::d f:: 

15 com'llents to Respondent which will be incorporated into the 

Supplemental Work Plan unless the dispute resolution process 161 
17 ! 

18 I 

19 I 
20 I 
21 I 

221 
23 , 

found in Section XX is invoked. The Supplemental Work Plan 

de'1eloped for that additional Work shall become incorporated 

into this Consent Order. 

B. If the Respondent does not agree to perform the 

additional Work and/or does not prepare an acceptable 

Supplemental Work Plan, it shall provide its rationale to DHES 

in writing. The State shall respo~d in writing to the 

24 Respondent 1 s comments. If the Stat:e .:=i.nd Respondent cannot agree 

25 on the additional Work within thirty ( 30) Days of Respondent's 

22 
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receipt of t~e 5tato•~ ~2spons2, ~he 1ispute 3hall b£ subject 

to t.he dispute ri:::solution process in Section :-::<. The RcspoP..-

dent hereby agre':!s to perform any additional 'i'ior:< 1.vi thin the 

~cope of the originaJ Work Plan 1.-Jhich is detenni.:ied, pursu3r..t 

tot.he d.i3_pute resol~tion precess, to be necessary. .i\ny fail-

11re by the Responder."': to perform additional Work within the 

scope of the original Work Plan shall be deemed to be a viola-

tion of this Consent Order. ?.ny fa.ilu!"e by the Respondent to 

pe!.·fo;."m ~ddi ti ::mal 1:lork out.side t.he scGp~ ".)f the O"!:"iginal War}: 

Plan shall not canst:. tute a violation of this Consent Order. 

For the purposes of this Section, 11 the scope of the original 

Work Plan11 shall mean the investigation of contamination asso

ciated with the Facility, the 2.pproxim=.te boundaries of which 

~.re shown in Figur<2s 2-7 of \ 1 olume I of the Work Plan (Attach

ment 1) , except that any investigation of organic contamina

tion in Silver Bow Creek shall be limited to a distance down

strea'TI to the USGS gauging station located at the Interstate I 

18 15/90 overpass. If organic contamination associated with the 

19 ~•!cntana Pole site is found at this location, d.ownstrea.'TI inves-

20 tig'it:ions wi.11 be included. as pa?":"t. of investigations associat-

21 ed with the Silver Bow Creek NPL site. If the Respondent does 

22 not perform the additional Work required of it following the 

23 conclusion of the dispute resolution process, it shall be sub-

24 ject 'co statutory pe!1alt._ies for each Day it fa.lls to comply with 

25 the requi.!:"ements of this Consent Orde.i:.-. In adCition, the 



1 
~tatc reserves ~~2 right to conduc~ the R!,1FS activities 

2 : d.escr ibed in the supplement.2.l sc•.Jpe of Work and/ or pursue an:,· 
I 
I 

3! 
i 

4 I 

5 

other actions authorized by applicable state Gi federal law. 

C. Responde~t agrees th~t if contaminants are detected 

in the deep well t,:, be installed p"clrsuant to the Work r'lan, 

6 i iln additional two deep wells will be installed and sa'Ilpled 

7 f without resort to the additional 'Nork procedures described in 

8 ilparagraph XI.A. The locations for these two wells will be ,, 

9 :I determined by the State following a meet:ing with the Respon-

10 'I dent to discuss the appropriate well locations. 

11 XII. 

12 

13 

14 

15 I 
161 
171 

i 

SITE ACCESS AND SAi''1PLING 

A. Respondent agrees to permit the State and its autho

r.-=...zed represent:atives to have unrest:ricted access to portions 

of the Facility that may be owned or controlled by Respondent 

which are either impacted by Releases, or utilized to conduct 

any activities req1~ired !:>y this Ccnsent Order. Suen grant of 

l8 ~ccess shall be for the purpose of conducting, overseeing and 

l9 inspecting any and all activities which have been or are being 

20, co.'.lduct.ed or overseeing and inspecting conditions whi~h are 

21 II addressed under or impacted by the activities required to be 
I 

22 ! undertakr.n pursuant to this Consent Order. NothiLg herein 

I 23 i sh~ll limit or rest~ict any statutory inspection, site access, 

24 I or sampling authoricies vested in DHES by applicable federal 

25 or state law. 



1 

2 

3 

B. The Respondent hereby consents to observa-::ion by DHES 

representatives at any time during the performance of Work 

required under, pe=:formed in connection w.: t.hr ur l!...'1dertake!1 in 

4 !I furtherance of the i:-urposes of this Consent Order. The Respon-

1 
0
- dent consents to DHES taking samples or split samples on any 

! 
6 I property owned or controlled by Respondent which is part of the 

7 

8 

Facility at any time at DHES's discretion. 

C. The Respon'1ent shall notify t.he State not less thar: 

9 seven (7) days in cdvance of any sample col:tection ac~ivity to 

IO be conducted b~l th2 Respondent or it~ repre-:sent:.atives at the 

11 Facility. Upon the request of the Stat:.e, the~ Respondent shall 

I2 provide split or duplicate sa~ples to the State of any samples 

13 ! collected by or on behalf of the Respondent.;,. provided that a 

14 sufficient quantity of materials to be sampl~d. are available on 

l5 the day of samoling. The procedures for corl-ecting such split 

16 or duplicative samples will be the procedures: set forth in the 

17 Quality Assur1nce Project Plan (QAPP) for the,Montana Pole and 

18 Treating Plant Site, set forth as Attachmenti 6. 

is 

D. To tho extent access to property owried by third Parties 

required in order for the Respondent, to carry out the 

21 requirements of this Order, Respondent agrees: to and shall use 

22 its be.st efforts to obtain access for its elf and DHES. Any 

23 agreement must allow Respondent and DHES to sample or monitor 

24 environment~l media, including the ~ight to split samples, on 

25 property owued by ~hird parties pursuant to the requirements of 

C 



1 the Consen~ Order a~d a~~ached Work Plan. The State shall, 

2 ! consistent with its authority under MC.; § 75-10-707, obtain 
i 

the Respondent if the ResponJ..ent provides 3 !I access for 

4 i docurnentation to DHES demonstrating that it has used it.s best 

5 I efforts to obtain access on its own and failed to obtain access. 

61
. The Respondent agrees that it will reimburse the State for all 

expens~s not inconsistent with the NCP which the State incurs in 

: I gaining access fer the Respondent, at the request of the 
i 

9 j Respondent, and will indemnify the State as provided in Section 

10 XXV of this consent Order. 

11 E. When working on property owned by third parties, the 
' 

12 
1
1 Respondent shall provide the opportunity for the third party to 

13

1 

request and obtain a split sa.Inple. The Respondent shall 

14 ! document that sucb an opportunjt.y was provided. 

I 
15 I F. The St.ate shall notify the Respondent, 

I 
orally or in 

1611 
writing, not less than seven (7) calendar Days in advance of any 

17 I sample collection ac~ivity by or on behalf of the State. Upon 

18 I the request of the Respondent, the State shall provide split or 

19 duplicate samples to the Respondent of any samples collected by 

20 or on behalf of the State at or in the vicinity of the property 

21 I which is the subject of the Work Plans, provided that a 

22 i sufficient q~antity of the materials to be sampled is available 
I 

23 I on the Day of sampling. The procedures for collecting such 

24 I split or duplicative samples will be tre procedures set forth in 
I 

25 the Quality Assurance Project Plan ( QAP?) for the Montana Pole 

26 
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10 

and Treati~g ?lant site, set forth as Attachment 6. 

XIII. 

cor<:?T,IA.i'1CE WITH OT:""1E?. LF.WS 

All actions carried out by the Respondent pursuant to this 

Car.sent Order shall be done in full compliance with all ap

plicable federal, state and local laws and regulations. The 

Respondent shall be responsible for obtaining all federal, 5tate 

or local permits which are necessary for the performance of any 

Work hereunder. Pursuant to the State's authority under MCA§ 

11 75-10-721(3), the State agrees to exempt all remedial actions 

12 conducted entirely on site pursuant to this Consent Order from 

13 State and local administrative or procedural perrni t 

14 requirements, if r.ecessary to complete the requirements of this 

15 Consent Order in a timely fashion. 

16 

17 

l8 

19 A. 

XIV. 

QUALITY ASSURANCE/QUALITY CONTROL 

The Respondent shall comply with all approved quality 

20 assurance, quali~y control, and chain of custody procedures and 

21 req,1irements as they pertain to all sampling as set forth in the 

22 Quality Assurance Project Plan (QAPP) and the Laboratory 

23 Analytical Protocol (LAP) established under this Consent Order. 

24 B. Resfondent, the State and th~ir respective contractors 

25 and consultants shall cooperate and make available to each other 

27 
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i_n monthly Cata :.:-epar: . .s a s1..unrnary of s:._te ac:.ivit.:.es including 

the results of sa.rnpling and testing, and upcn reg11est. other data 

generated by any of them or on their behalt, including raw data, 

field notes, data validation reports and any other relevant 

informaticn in their possession regarding the actions called for 

by this Consent Order, except as exempt by law from such 

disc}osure. Monthly data reports shall include data received 

during each calendar month and shall be due no later than the 

15th day of the succeeding month. 

10 11 C. 

il j quality 

In order to provide quality assurance and maintain 

control with respect to all samples collected pursuant 
' 

12 I 
I 

13 ! 
I 
' 14 i 

15 

16 I 
i 

171 
18 , 

19 I 
:.o I 

I 

21 I 
I 

22 I 

23 

24 

25 

to this Consent Order, the Respondent shall: 

1. Arrange for access for DHES and its authorized 

representatives, upon reasonable notice to Respondent and 

during regular business hours, to any laboratories and 

personnel utilized by the Respondent for analyses; 

2. Ensure that all sampling and an~lyses are performed 

according to the methods set forth in the Sampling and 

Analysis Plans (SAPs) attached and incorpo,ated herein as 

Attachment 7, the QAPP and the LAP established under this 

Consent Order; 

3. Ensure that any laboratories utilized by the 

Respondent for analyses prepare and maintain adequate 

documentation of compliance wjth the requireme~ts described 

in XIV. C. 2. (above) and that suc·n documentation be made 

28 
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I 
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16 I 
17 ! 

nvallahle lo DRES and the Respon~ent upon reG~est; 

4. Ensure that any laboratcries utilized Dy the 

Respondent for analyses participate in -JUality as-

.sure.nee/quality control progra.1n egu.ivale:-i.t to that which is 

followed by EPA under CERCLA. As part of such a program, 

and upon request by DHES, such laboratories shall perform 

such analyses of samples provided by DHES as are necessary 

to demonstrate the quality of each laboratory's analytical 

data. 

:, . If Respondent utilizes a laboratory which 

participates in EPA's Contract Laboratory Program, 

paragraphs 1 and 4 of this Section XIV shall be 

inappli:::able. 

xv. 

PROJECT COORDIN/>.TORS AND REPORTING 

A. On or before the effective date of this Consent Order, 

18 the Respondent shall designate one or more Project Coordinators 

19 and alternate Project Coordinators. The State Project Coor-

20 dinator will be Brian Antonioli, and the alternate Project 

21, Coordinator will be Karen Zackheim. The Project Coordinator for 

22 I the Respondent will be Robert D. Montgomery. The alternate 

23 
I 
Project Coordinator for the Respondent will be William R. 

24 Williams. Each Project Coordinatcr shall be responsible for 

25 overseeing the implementation of thi.3 Consent Order. To the 

= 
--+, 



1 i maximum extent prac:"'=i::able, c:orrunun.::.cat-=.ons between the 

! . 
2 I ?..esponc.ent and the Sta Le, and all documents, reports, ap-

i 
3 j prov a ls, and other ccrrespondence cor.cerning the activities 

4 

5 

6 

performed pursuant to or required by the terms and ~onditions of 

this Consent Order, shall be directed through the Project 

Coordinators. If the Project Coordinator is unavailable, such 

7 inf'.Jrmation shall be directed through the alternate l?roject 

8 Coo::-dinator. During implementation of the Work Plans and any 

9 supplemental Work Plans, t~ ~ Project Coordinators shall, 

10 whenever possible, attempt in good faith to resolve disputes 

11 informally throcgh discussion of the issues. 

12 B. The State and t.he Respondent shall each have the right 

13 to change their respective Project Coordinators. Such a change 

14 shall be accomplished by notifying the other Party as soon as 

15 possible after ma~ing the change. 

16 c. The State Projact Coordinator shall have, and may 

17 exercise, the authority vested in DHES by MCA §§ 75-5-621 and 

1~ I 75-10-712. In addition, he shall have the authority to 

19 I inuTiediately halt any activities at the Facility which are being 

20 or may be undertaken pursuant to this Consent Order, which 

21 I violate, threaten to violate, or which cause or threaten to 

22 1 cause, a public nuisance or a violation of any requirements of 

23 applicable federal or state law, this Consent Order, or a Work 

24 Plan ,.)r Supplemental Work Plan establi~hed under this Consent 

25 Order. 
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1 i D. When the State Project Coordinator takes action under 

' 
2 i parao~·aph XV. C, the State Project Coordinator may o::-ally direct 

i 

3 \ a subs tan ti ve change not inconsistent with the NCP to the 
' 

4 I requirements of the Work Plan. Such a change shall be followed 

5 !I up in writing by the St-ate within three (3) business days of the 

6 I oral direction. 11 Substantive change, 11 for the purposes of this 

7 paragraph, shall be defined as any change that contrad~cts the 

8 wr.itten language in the Work Plan attached hereto, and any 

9 Suppleme.n-cal Work P:ans, provi _2d, however, that any substantive 

10 change which substantially increases the cost to, or obligarions 

ll of, the Respondent, other than substantive changes to address 

12 emergency conditions, shall be proposed as Addit~onal Work under 

13 Section XI af this Consent Order. Such direction shall be 

14 

15 

subject to dispute resol~tion after receipt of written notice 

spec..lficd above, UP.less covered under the conditions described 

16 in Section XX. J. Once a final determination has bee'l made 

17 

:8 i 
19 I 

201 
21 

pursuant to the dispute resolution process described in this 

Consent Order, the Parties agree to incorporate such change into 

this Consent Order by writt~n amendment. Any substantive change 

ordered by the State Project Coordinator which affects the 

Schedule of activities set forth in Attachll'ent 2, shall be 

22 treated as a Force Majeure event pursuant to Section XVI of this 

23 Consent Order. If dispute resolution procedures are not 

24 ini~iated within 10 business days of r2ceipt by the Respondent 

2s I of the written no':ice referenced in pa::-agraph Y::-.1.D above, the 

ii 
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2 
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6 

7 

8 

9 

'dt.:..:. t.e!1 no.:.i,:::e s:',2.ll !::e incorporate-:! intv t.his C~n.sent. Order as 

3. rr.odification ard shall become a fully enforce.able part 

':.hereof. 

E. The absence of the State Project Coordinator from the 

Facility sh2.ll nat be cause for stoppage of the Work to be 

pc1~orrned pursuant to this Consent Order. 

One copy of all plans, reports, notices and other Work 

prcdu:=ts required under the terms of this Consent Order shall be 

sent. b:,.· certified mail, retur...., receipt requested, or equivalent 

10 ser;ice t::> each of the following; 

11 

12 

13 

14 

15 

16 

18 

19 

20 I 

21 I 
22 

23 

24 

25 

Brian .Z\ntoniol_i 
Solid and Hazardous Waste Bureau 
Montana Department of Health and 

Environmental Sciences 
Cogswell Building, Reem B201 
Helena, MT 59620 

Thomas L. Eggert, Esq. 
Special Assistant Attorney General 
Legal Division 
Montana Department of Health ,ind 

Environmental Sciences 
C~gswell Building, Room C216 
Helena, MT 59620 

Michael Bishop 
U.S. En•,ironrnental Protection Agency 
Region VIII 
Federal Building 
301 South Park 
Helena, MT 59626-0096 

G. Except for initial oral notices specified in Sections 

XV.D., XVI .B. and X..X.A., all notices given pursuant to this 

Cons~nt Order shall be given in writing. 

11. Ccpies of 3.l ~ plans, reports, not.ices and other Work 

32 
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ii 
11 products to be 

1 ;1 
::iven ts Ji..RCO shall be sent. t.c 

2 !I address: 

!\ 

·
1 

ii 
Robe::ct D. Montgomery 
A..~cv Coal Company 
307 East Park Avenue, 
Anaconda, MT 59711 

Suite 301 
4 ii 
5

11 with copies to: 

61 

7 

8 
., and 

9 
:1 ,, 

Jef:!:rey H. Desautels, Esq . 
.'s.RCO Coal Company 
555 seventeenth Street, Suite 2000 
Denver, co 80202 

Linda L. Rockwood, Esq. 

the 

10 
ii 
ii 

Parcel, Mauro, Hultin & Spaanstra, P.C. 
1301 California, Suicc 3600 

11 'I Denver, CO 80202 

12 
XVI. 

13 
EORCE MAJE\JRE 

followj_ng 

14 

15 

i> •• Failure of the Respondent to comply with the require

ments of this Consent Order, including the Work Plan and 

16 
: Supplemental Work Plans shall be excused only to the extent such 

1 - ·1 ' ( delay or failure of performance is caused by reasonably 

18 i 
, unforeseeable occurrence(s) beyond the control of the Respondent 

19 \ 
i and which the Respondent could not have prevented, or avoided 

20 i I by the exercise of due diligence, (hereinafter: 11 Force 

21 I Majeure"). Force Majeure shall include but not h2 limited to: 
22 

j Acts of God, war, revolution, riots, strikes, fires, or floods. 
23 I 

! Such circwnstances a~so include, but are not limited to, d~lays 

25 

24 
\i or failures of governrnen~al agencies in issuing necessary 

ii ::iermi ts or approvals I provided such permits are required and the 
I • 
I 

I 33 



1 

2 

3 

4 

5 

Respondent has timely submitted. complete application.s and 

provided all required information. Such circumstances may also 

include delays in obt?-ining access to property of third Parties, 

prcvided that the Respondent has ~ade a good faith and timely 

effort to secure such access, and provided that the Respondent 

6 has requested assistance from the State in a timely manner. 
I 

7 !Finally, Force Majeure may include delays, beyond time periods 

8 ! estimated in the Work Plan, by the State in providing comments 
' 

9 i or othc:r key docl.lr.lents, pro, . .: ded that the delay shortens the 

10 I period allowed for the Respondent to comply with a deadline. 

11 ! Such circu.11stances shall not include increased cost of perfor-
j 

12 imance, changed economic circumstances, or normal inclement 

13 !weather. The Respondent shall bear the burden of proving by a 

14 I preponderance of the evidence that any failure to comply with 

15 the requirements of this Consent Order, the Work Plan or a 

16 Supplemental Work Plan is due to Force Maleure. 

1 '; B. The rtespondent shall notify the State's Project 

l8 Coordinator(s) orally, within 48 hours of the time Respondent 

19
1 
learns of the circumstances, and shall, within seven (7) Days of 

20 I oral notification to the State, notify the State in writing of 

21 I the anticipated length and cause of delay, the measures taken 
I 

22 1 and to be taken to prevent or minimize the delay, and the 

23 timetable by which the Respondent intends to implement those 

24 !'measures. Ordl notification to the Sto~e must occur in no event 
I 

25 l1nore than 48 hours after Respondent er Respondent's contrac-

34 
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1 1 
tcr ( s) become aware of the occurrence or event: causing the delay 

or failure in whole or in part. Oral notificati8n shall be to 

t:1e State Project Co0rdinator, Brian .J\ntonioli, or his designee, 

at I 406 l 444-2821. Aft.er business hours, oral notification 

shall be to Brian Antonioli at (406) 442-6130, Karen Zackheim at 

(406) 449-6366 or Vic Andersen at (406) 458-5118. Failure to 

7 i timely make the oral and written notifications to the State 

s I required by this paragraph B of any eve!lt for which Force 
I 

9 i Maieui:-e is claimed shall waiue the defense otherwise provided by 

10 this paragraph, but only for the event for which notice has not 

11 been made. 

12 C. If the Respondent demonstrates to the State that the 

13 delay has been or will be caused by circumstances beyond the 

14 reasonable control of the Respondent and that it exercised due 

15 diligence to prevent the delay, the time for performance for 

16 

) 7 
I 

I 
18; 

' 
19 I 

I 
20 I 
21 I 

22 i 

23 

that element of the Work Plan or Supplemental Work Plan shall be 

extended for L. period equal to the del.ay. The extension of time 

may include any reasonable additional time necessary, not to 

exceed 15 Days, to mobilize manpower or rnach2.nery after the 

elimination of the Force Majeure event. This shall be ac-

complished through written notice or through u.n amendment to 

this Consent Order, as appropriate. Such an extension does not 

alter the schedule '.:or performance or COinpletion of other tasks 

2-1 required by the Work Plan or ~upp~-2-mental Work Plans unless 

25 these are specifically altered by a..'!lendment of the Consent 

35 
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1 ore.er, or uf!less t:-le Work on those oc.her tasks depends on 

I 
2 I continued Work on the ta::::ks delayed by the Force M.a-ieure event. 

3 I In the event further Work depends on the Work delayed by the 

4 

1

1 Force Maj eure event, the time for performance of the further 

Worl: shall be extended only for a period equal to that of the 51 
6 I delay caused by the Force Majeu,:e event and any reascn2ble 

71·1 additional time necessary, not to exceed fifteen (1 ) Days, to 

I b" . 8 ! mo ilize manpower .:::,r machinery. 

9 In the event that the: State and Respondent cannot agree 

10 that any delay or fc.il"...lre has been or will be caused by cir-

11 curnstances beyond the reasonable control of the Respondent, or 

12 j f there is no agreement on the length of the extension, the 

13 dispute shall be resolved in accordance with the provisions of 

14 Section XX of this Consent Order. If Respondent does not 

15 prevail in the dispute resolution pursuant to the dispute 

16 resolution process, any stipulated penalties which would apply 

17 by operation o~ Section XIX of this Consent Order shall apply 

18 

19 
I 

during the term of the dispute 

provided for in Section Y~~-

resolution procedures, as 

20 If the late receipt of State comments or documents 

21 res"..llts in Respondeut 1 s inability to comply with a deadline due 

22 to inclement weather conditions which subs~antially adverse~y 

23 ii affect the 

24 Ii Resoondent 
I -

25 ii 
'I 

ii 

specific activity to be perfonned, the State and the 

ag:ee to negotiate a sched~ le extension. 

36 
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rtECORD PR:C:SERVATION AND EXCHANGE 

A. The Respondent agrees that it shall preserve and make 

:1vailable to DHES, during the pendency of this Consent Order anC. 

for a period of six (6) years from the date of termination of 

6 I this Consent Order, all records or documents in its possession 

7 i or in the possession of its employees, agents, accountants, 

I 
8 :contractors, or attorneys that relate to the Work performed at 

9 i th2 sit-.e pursuant t.o this Consent Order. Upon written request 

10 lby lhe State, Respondent shall within twenty (20) Days make all 

ll ! such docwnents not exempt from disclosure by law available to 

i 
12 I the State. At t.he end of this six { 6) year peri-:,d, the 

! 
13 i Respondent may destroy any such records, but only after notify-

14 ; ing :>HES at least thirty ( 30) Days in advance and allowing DHES 

15 to inspect and r:opy any such records. At any time before the 

16 end of the six [ 6) year period, Respondent may discharge its 

l"" obligations u1:.:ler this Section with respec~ to docurnents not 

18 exempt from disclosure by law by notifying the State in writing 

19 and providing the State with originals, if available, or 

20 I' unaltered reproductions of copies in possession of Respondent 
I 

21 I of all such reports and documents not already provided to the 

II State and not exempt from disclosure by law. If unaltered 

I reproductions of copies are provided, the custodian of the 

1 records shall certify that to t!"le ':Jest of the cust.odian' s 

22 

23 

24 

ii knowledge, 

!I 
11 ,, 
:1 
,I 

'I 
: 
I 

the cop.i.es were made contemporaneously with the 

37 
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2 

3 

4 

5 

6 

~)ri._1inal and t!l.at t.~'l.e copies are an ac::uraL.e re;:r-oC.:.;.c:::.:.on of t.he 

original. Thereaf:.er, tf.e records may be destroyed except that 

the Respondent must preserve all records and documents which the 

Respondent claims arc exempt by law from disclosure for the 

entire six 16) year period referenced above. 

B. All records, dccUJTients, raw data, and other information 

7 I (including, but not limited to, field notes, daily ledgers, 

I 8 i diaries, and memoranda), not otherwise exempt from disclosure by 

9 law, which are within the custody or con~rol of Respondent or 

10 its Contractors relating to perfo~rnance of any of the activities 

11 required by o:r undertaken pursuant to this Consent Order or 
i 

12 ! 
I 

13 ! 

141 
15 I 

I 
16 : 

I 
1.., i 

18 

19 

20 

21 

plans established thereunder shall be available to DHES far 

inspection and copying upon notice to tne Respondent as provided 

for herein. 

XVIII. 

ADMISSIBILITY OF Di'.TA 

A. Except for objections as to relevance, the Parties 

f'ereby stipulate to and waive any objection to the admissibility 

into evidence of the results of any final data generated by the 

Respondent in the performance of the requirements of this 

22 Consent Order. For purposes of this Section, the term 11 final 

23 data generated" shall be interpreted to mean only analT~ical 

24 data that ha·,e been verified and af~roved by the State, or 

25 verified by the Respondent and approved by the State, pursuant 

38 



6 

7 

8 

9 

10 

to che QAPP and the da~a assessment and data validation plans as 

being in full compliance with the quality assura!"lce/quality 

control { "QA/QC 11
) requirements of the QAPP, LA.1:-', and SAPs in 

ef:ect at the time t~e samples were collected. Additionally, 

except for objecticns as to relevance, the Parties stipulate to 

and waive any objection to the admissibility into evidence of 

final data generated and contained in, or referenced in, reports 

generated by any of the Parties or their Contractors pursuant to 

this Consent Order. 

B. If the State determ~ :·;.es that analytical data are still 

11 usable in the RI/FS (and supporting documents), or in a nacural 

12 I 
! 

13 ,I 

14 

151 

resource damage context, for certain specific purposes, and 

QA/QC requirements that were in place at the time the data were 

gathered were not ~ompletely sa~isfied, or no QA/QC requirements 

exisced, the State shall identify such data in a written repo:ct 

16 I which describes the acceptable uses for the data, including any 

17 I limitations on such uses and the reasons why they are still 

l8 I usable. The State shall transmit the report to the Respondent 
I 

19 !with a request that the Respondent stipulate to and waive any 
I 

20: ubjection as to the admissibility into evidence (with the 

21 I reservation described above) of the data if offered by the State 
I 

22 !!as evidence iLl any enforcement proceeding. 
I, 

The Respondent shall 

23 ii resoond in writing no later than thirty ( 30) days following 

241, rec:iot of th,., report to each issue ar. :' data point discussed by I • 
11 

2511 the State. 

i, 
'I ,. 

!i 

The Respondent shall negotiate in good faith and, if 
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1 

2 

7 

dgree:ne.nc. .LS reac~<12j, ent.er ini:o a writi::en s~ipi..ll.3.t.lon and 

waiver concerning the d.at.a. If the State and the Respondent do 

ri-ot agree to a written stipulation covering certz...in data, the 

Respondent waives its rights to object to expenC~tures of funds 

(either required of Respondent or made by the State) necessary 

for the collection of new data to replace that which was not 

stipulated to; however, Respondent reserves any objections it 

8 may have as to the ni2:cessity o:.::- use of the data no1:. stipulated 

g to or the new data. 

10 C. The Respondent may also submit a report to the State 

11 identifying data tr,at doees not fully comply with QA/QC 

12 requirements, describing acceptable uses the data, 

13 describing the reaso~s why it i3 still ~sable, and proposing a 

I4 '..Jritten stipulation and waiver of the right to raise evidentiary 

15 objections in any further enforcement proceeding by t:le State. 

16 

17 

18 · 

I 
19 ! 

I 
20 

21 

XIX. 

STIPULATED PENALTIES 

A. In the event that the Respondent's completion of the 

tasks s~t forth in this Section and called for in the Work Plan 

is not timely according to the schedule in Attachment 2, and 

221 such delay is not excused by operation of Section A'VI { Force 

23 I Maieure), or if the Respondent violates the following provisions 

24 i of this Consent Order, DHES may assess a~d Respondent shall pay, 

11 by tendering to Dl-!ES within ten ( 10) Days of the Respondent's 25 

! 
,I 
'I 
'I ,: 
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1 
rec~ipt. of a writte:1 demand from DHES .::or paymenL of s1..1.ch 

2 
! penalt.ies, the suml s) set forth below as stipulated penalties 

3 

4 

5 

6 

7 

8 

10 

11 

12 

13 

14 

15 
I 

16 ' 

17 

i8 I 

19 

20 

21 

22 

23 

24 

25 

for each stipulated penalty event violation, delay, 

refusal or failure). Stipulated penc1lties may be assessed Eor 

each 0ay during which such violation, delay, or fail~re occurs 

ar continues. The demand shall specify the events giving rise 

to Respondent's asserted liability for stipulated penalties and 

the amount of such penalties. 

1. For ~ach Day of delav of the deliverv of the 
draft 3.nt4 fi~al sampl ~---:..o and analvtical plans, th 0 

technology screening document, the Alternatives Screening 
Document {ASD reoort), the treat.ability studv Work Plan, 
the draft RI reoort, the oreliminarv draft RI/FS reoort-, 
the final draft c?.•,'FS renort, the draft final RT/FS 
report, and the final RI/FS report: 

1-14 Days 
15-30 Days 
31 or more DW/S 

Amount/Dav 

$ 3,000.00 
6,000.00 

12,000.00 

2. For fai Lire to oay uncontested oortion 
reimbursablP costs on time as specified in Section ~{XI: 

l-l4 Days 
15-30 Days 
31 or more Days 

Amount/Day 

$ 1,000.00 
3,000.00 
6,000.00 

]. For each instance of unintentional destruction 

of 

of a document(s) in violation of Section XVII (Respcndent 
shall bear the burden of establishing that any destruc
tion was uni;it-entianal): 

$2,500 per instance 
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4. For each instance o-f .... ;i lltul C.estruc':.io:1 of a 
:!oc:1..T'J.'2Dt in violatio!1 of Section XVI' fail~::e. t'.J -orcvide access 
under Section XI1, or failure to comolv wit~'1 t.he aoreement not 
to contest lurisdict~on i~ Section VI: 

$20,000 per instance 

B. DHES hereby finds that the provisions of this Section 

XIX are designed to protect the public health, welfare, safety 

3.nd enYiron.Inent by achieving a prompt, complete and efficient 

assessment of the nature and extent of, and the development of, 

a plan for remediation of environmental degradation that may be 

10 presP.nt at the site. Stipulated penalties are also integral and 

11 essen~ial to DHES 1 s desire that the provisions of this Consent 

Order be, to the maximum extent achievable, self-executing and 

self-enforcing. All stipula~ed penalties not specifically 

rejected by the dispute resolution process shall be paid on or 

15 before the tenth ( ~0th) Day following final resolution of the 

16

1 

dispute pursu2.nt to Section XX of this Consent Order. 

l 7 C. DHES may, in its discretion, impose a lesser penalty 

18 ! for minor violations. Any such decision to reduce stipulated 

1s \ penal ties otherwise due pursuant to Section XIX. A. of this 

20 Consent Order shall be solely at DHES's discretion and shall not 

21 be stobject to disput·.e resolution. 

22 D. Stipulated penalties shall begin to accrue as of the 

23 date of receipt by Respondent of written notice from the State 

24 

25 

specifying the violation of the Conse..,t Order requirement and 

specifying the applicable penalty provision. The check for 
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:1 

·1 pa~~e~~ of the sti;~lated penalties shall be ~a~lcd withi~ ten 
'I 

2 iJ I 10) d:iys of Respor.dent' s receipt of a written demand for 

3 
j payr:-1ent. Payment of stipulated penalties pursuant to this 

4 11 Section XIX to DHES sh.:111 be by check, made payable to the order 

' 5 j of nstate of Montana, Department of Health and Environmental 

6 

7 

8 

9 

10 

11 

12 

13 

Sciences'1 and tendered to: 

Centralized Services Division 
Department of Health and Environmental Sciences 
Cogswell Building, Room Cl23 
Helena, MT 59620 

:-. copy of the transmit:al leti..er and copy of the check shc.11 be 

sent to the legal division at the following address: 

Thomas L. Eggert, Esq. 
D~partment. of Heal th and Enviror.1.;'Tie:ital Sciences 
Legal Divisi8n, Room C216 
Cog:swell Building 
Helena, MT 59620 

14 E. If Respcndent fails or ref1.1ses to comply with the 

15 ! requirements and schedules of this Consent Order, the State may 

16 !pursue any other remedy or sanction which may be available to 

17 / the State becaLse of the Respondent's fail·ure or refusal to 

l8 I comply with any of the terms of this Consent Order, including an 

19 j ar.tion for statutory penalties or for injunctive relief to 

20 !enforce the terms of this consent Order. 

I, 21 F. Delay caused by formal dispute resolution reques::ed by 

22 I Respondent under Section X.""\ in which DHES prevails shall not 

231 constitute "a circumstance beyond the control of the Respondent" 

24 ![ for purposes of being excused fror., payment of stipulated 

25 i(ena l ties under Section XVI I Force Mai eure) . 

:I 

ii 
ii 
Ii 
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1 

2 

3 

4 

5 

6 

7 

8 

~. With respec~ tQ stipulated penalties, the s~ate shall 

have the burden of proving non-compliance~ ex::ept as specified 

in section XIX.A.3., and the Respondent s:1all :-la,,,.•e the burC.en 

cf proving the occurrence of a Force':::Majeure event. 

xx . 
DISPUTE RESOLUTION 

A. In the event of any disput~ pertaining to any of the 

9 requiremencs of this Consent Order, i~cluding the Work Plan and 

10 any Supplemental Work Plans, the P-arties shall initiate an 

11 informal dispute resolution pe.riod not. to exceed ten I 10) Days. 

12 During this time period, representatives of the State and the 

13 Respondent shall meet informally to..n>~ke a good faith attempt 

14 to resolve the dispute. At the cQr.iclusion of the informal 

15 dispute resolu':ion process, DHES sha-11. immediately notify the 

16 Respondent orally of its decision. The conclusion of the 

17 informal dispute resolution process sh~ll be documented by DHES, 

18 and a notice shall be sent to Respondent within three (3) days 

19 I of the documented conclusion. Any agreement between the Parties 

20 I resol<.ng a dispute shall be in writing and raade a part of the 

21 I administrative record. It is un@rstood that neither the 

22 I Director of the Department of Health and Environmental Sciences 

23 I nor the Administrator of the Environmental Sciences Division 

24 I will be present at these meetings. 
" 

2s I B. In the event th~ dispute can:101:. be resolved through 
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1 

2 

3 

4 

5 

:his informal process, the Respondent may subm~t, ~nor before 

th8 tenth ( ~Ot.h) Day after conclusion of the in::ormal disput_c 

resolution process, a notice describing the nature of the 

dispute to the .:o.dm.:..nistrator of the Environ.1nental Sciences 

Division. This notice shall include all argUJT:ent.s and 

6 authority, both statutory and co~~on law, and other facts and 

7 conclusions upon which the Respondent relies in support of its 

8 1 
position& 

9 C. Any dispute or arg,1ment in support of a dispute not 

10 sut,mi tt:ed to the Administrator of the Environm~ntal Sciences 

11 

12 I 

i 
13 I 

14 ! 
151 
16 

17 

Division within this ten-Day period shall be waived. 

D. Within ten ( 10) Days following receipt of the 

aforementioned notice to the State, the Administrator of the 

Environmental Sciences Division shall schedule and hold a 

hearing addres2ing the subject matter of the dispute. The 

Administrator of the Environmental Sciences Division or his duly 

designated rei,resentative shall attempt to schedule the hearing 

18 for a time which is convenient to the Parties. The 

19 ?..d.ministrator shall notify in writing all Parties of the time 

20 ~nd place of the hearing. This hearing shall take place before 

21 the Administrator or his duly designated representative and 

22 shall be transcribed or recorded. At this hearing, all Parties 

23 may present their respective arguments and any evidence in 

24 support of their position. The Administrator of the 

25 ! Environmeffcal Sciences Division or his duly designated 

4S 



1 r~pre3encative s~a:l then =onsider a.ll a.rq1.1 ... ;1er!t:.S and all 

2 , evidence submitted a~d shall render a wri~ten Cecision upon the 

dispute within seven 17) Days of the hearing. 

4 

5 

6 

7 

E. In the event the Respond.en'::: does not agree with the 

decision of the Ad.Ininistrator, it may appeal, in writing within 

five (5) Days of its receipt of the decision, to the Director 

-::,f th<: Depart.rnen';: of Health and Environment.al Sciences. At this 

8 time, the Responden;: can request and the Director may, at his 

9 discretion, schedule a meeting with the Respondent and 

lO representatives of the State of Montana, at which time bo':.h 

ul 
12 I 
13 I 

141 
' 

"?arties rn. y meJ,:e an oral presentation of their respective 

positions. It is to be understood, however, that this meeting 

is to be scheduled solely at the discretion of the Director and 

nothing in this Section entitles the Respondent to such a 

15 meeting as a matter of right. Only those arguments and posi-

16 tions originally presented at the hearing before the 

17 Administrator will be considered at this appeal stage. The 

18 Director shall render a written decision within seven ( 7) Days 

19 on the appeal following receipt of the request from the 

20 Respondent. In the event the Director decides to hold a 

21 meeting as provided. above, the period for rendering a written 

22 decision may be extended for an additional seven 17) days; 

23 however, no stipulated penalties shall accr~e during that 

24 period. The decision of the Ditector is final and shall be 

25 ~ade part of the administrative record. 
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F. In the cve:1t 'Che Ad..rni;1istrator or h:..s di_:l·-; des.:..gnate:C. 

representative fails to render a written dec.:..sion wi::.hin the 

time period stated in paragraph XX.Dor the Director fails to 

render a written decision within the time period stated in 

pa.ra.·;;raph XX. E, stipulated penal ties shall be tolled for each 

day that such written decision is delayed. 

G. Any stipulated penalties which arise out of o~ are the 

8 subject of the dispute resolution shall accrue during the 

9 d~sputo resolution period, u~less tolled by paragraph XX.E or 

10 

11 I 
I 

12 I 
131 
141 
15 I 

'1 

16 

XX.F. In the event this process ends in favor of the 

Respondent, no stipulated penalties shall be due for that 

particular violation. In the event this process ends in favor 

of the State, all penalties shall be immediately due and owing 

and shall be paid by Respondent in accord with the procedures 

set forth in par~graph XIX.D, unless either the Administrator 

or the Director finds that the Respondent's position was 

1- substantially ~ustified. If it is found that the Respondent's 

18 position was substantially justified or that the Respondent 

19. ccted in good faith in advancing an event as a rorce Majeure, 

20 I then the Administrator or the Director, as appropriate, may 

21 j forgive part or all of the stipulated penalties incurred. such 

22 I a decision shall be solely at the discretion of the 

23 I Administrator or Cirector. 

I 
24 I' H. 

1! 
25 ! favor of the State, 

! 

event. the dispute rt:;;:.:;olution process ends 

the Respondent understands 2nd agrees 

in 

to 
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re.l.:nturse 
1 ' 

the St.ate rar all costs inc~rrcd by the Stace because 

i 
2: of the utilization of this resolution process. These costs 

3 !I .shall include but are not lL-ni ted to costs incurr2d by the State 

11 ~ t-' t. 1 · . " . 1 
4 I tnroug~1 _ne u 1. .'!.Zat:ion or its own e.rnp~oyees, attorneysr 

5 I laboratories or scientific studies. 

6 1 I, The Respondent may not challenge provisions of this 

7 ! ConseEt Order to which it has alreaC.y agreed by resorting to 
i 

8 I these dispute resolution procedures, except that a good faith 
i 

g I dispute as to interpretation of the Consent: Order shall be 

10 subject to such procedures, Implementation of these dispute 

ll ii resolution procedures shall net provide the basis for any 

12 I schedule extensiou for an~/ actl vi ties required in this Consent 

l3 Order unless the Department of Health and Environmental Sciences 

14 ! agrees in writing to a scheduls-d extension. 

15 I J, The Director of the Department of Health and 

161 Environmental Sciences shall have authority to suspend these 

p i dispute resolution procedures during any period in which an 

18 I immediate action is required to prevent an imminent and 
I 

19 I substantial threat to public health, welfare or the environment. 
I 

20 I In the event of such a suspension, any stipulated penalties 

21 1 otherwise accruing shall be tolled until Respondent's receipt of 

22 i notification of resumption of the dispute resolution process. 

23 , 

24 

25 

i 
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1 ZZJ:. 

2 RE7MBURSEMEN'T CF CCSTS 

3 ii A. The Responc:ent agrees to reimLurse t.'.1e Stat:e within 

'·' •orcy-_•_.; ~ye I 45) n.::,,ys o.f · .:: aunt:· na wh.; --·n ;a·en 
4 ; .,_ - , " -- .... receipt a... an ace l ~ _,_,._. J._ • -

5 

6 

7 

8 

tifies all costs incurred by the Department of Health and 

Environmental Sciences and its contractor the Montana Bureau of 

Mines and Geology (hereafter DHES costs) prior to the effective 

date of this Consent Order. Such past costs include costs 

9 inc'..lrred in connection with the investigation of :Jr response to 

10 Releases or threatened Releases from the Facility. The 

11 accounting wi~l include all costs incurred unde~, or in 

12 connection with, the drafting, negotiation and execution of this 

13 Consent Order. The Respondent agrees to pay all DHES costs, 

14 excluding those provided by U.S. EPA pursuant to cooperative 

15 agreements covering the Montana Pole NFL Site. Past DHES costs 

16 shall not exceed twenty-three thousand dollars ($23,000). 

17 Payment of this amount by Respondent shall constitute a full and 

18 final settlement by Respondent and the State of State response 

19 costs at the Montana Pole site arising under CECRA and CERCLA 

20 prjor to the effective date of this Consen~ Order. 

21 B. On or after the beginning of each calendar quarter 

22 (i.e., January 1, April 1, July 1 and October 1) beginning on 

23 the effective date of this Consent Order, the State shall submit 

24 an accounting, including all applicable documentation, to the 

25 !Respondent 

:1 

i 
' 

covering al~ remedial action costs incurred by the 
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2 

3 

4 

5 

6 

7 

8 

XZI. 

RE7!'1BURSEMEN"'I CF ·:.CS':S 

A. The Respon~ent agrees to re.irn.Lurse t:,e State within 

forty-five (45) Days of receipc of an accounting wh~ch iden

tifies all costs incurred by the Department of Health and 

Environmental Sciences and its contractor the Montana Bureau of 

Mines and Geology (hereafter DHES costs) prior to the effective 

date of this Consent Order. Such past costs include cos":s 

9 .incurred in connection with the investigation of or response to 

10 Releases or threatened Releases from the Facility. The 

11 accounting will include all costs incurred under, or in 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

connection with, the drafting, negotiation and execution of this 

Consent Order. The Respondent agr~es to pay all DHES costs, 

excluding those provided by U.S. EPA pursuant to cooperative 

agreements covering the Montana Pole NPL Site. Past DHES costs 

shall not exceed twenty-three thousand dollars ($23,000). 

Payment of this amount by Respondent shall constitute a full and 

final settlement by Respondent and the State of State response 

costs at the Montana Pole site arising under CECRA and CERCLA 

prior to the effective date of this Consent Order. 

B. On or after the beginning of each calendar quarter 

{i.e., January 1, April 1, July 1 and October 1) beginning on 

the effective date of th~s Consent Order, the State shall submit 

an accounting, incluaing all applicable documentation, to the 

Respondent covering all remedial action costs incurred by the 

49 
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1 

2 

3 

4 

5 

6 

7 

sl 

3t~te in connec:t..:..2n with, o~ ar.:..s.:_::--19 vu::. o::, its resp:mse to 

Releases or threaten1;d rtelease.s ::"rom the Facility. However, the 

State agrees not to .seek, solely on the :ba.;:;is of this Consent 

Order, cost recovery for any action de=i~ed as a remedial action 

by CERCLA Section 101(24), 42 U.S.C. § 9601(24). The Respor,dent 

agrees to and shall reimburse the State for all activities and 

0·1ersight undertaken by the State or its:=contractors which are 

consistent Wit.h the scope of the State 1 s role and 

9 responsibilities under this Consent Ot---der. The State, s 

IO accounting shall itemize State costs whictt~have not been covered 

11 by funding provided by the EPA through a ~boperati ve agreement, 

12 and shall incluCe, at a minimum, the folldvJing information: the 

13 names and titles of State employeE.s and n,-.tained legal counsel, 

14 date( s), time 2nd other direct cha~ge:s; ..:,tndirect charges; and 

15 State Contractor vouchers and/er invoices::for Work performed £or 

16 State activities and oversight related:· --to implementation of 

17 this C.onsP.nt Order, except for any µt"lvileged information 

18 contained in such vouchers or invoices. 

19 C. Within thirty I 30) Days of receipt of documentation 

20 from the State, the Respondent shall, subject to its right to 

21 invoke the provisions in Paragraph E Of this Section X:ZI 
1 

22 reimburse the State for all such costs- which have not been 

23 covered by funding provided by tcie EPA -t:h,-ough a cooperative 

24 agreement. 

25 D. Payment to the State for its costs described in 

50 
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1 1 paragraphs A and B shall be by check and s:1a.ll include a 

2 notation that the amount is a contribucion to the Environmental 

3 Quality Protection Fund. The check shall be made payable to 

4 

5 

11 State of Montana, Department of Health and Environmental 

Sciences" and shall be tendered to: Centralized Services 

6 Division, Montana Department of Health and Environmental 

7 Sciences, Cogswell Building, Room Cl23, Helena, Montana 59620. 
i 

8 ! The contributions should be identified as being for the Montana 

g Pole site. Copies of a) 1 payments to the State shall be 

10 p:covided at the time of such payment to: Thomas L. Eggert, 

11 Esq., Montana Department of Health and Enviconmental Sciences, 

12 Legal Division, Room C216, Cogswell Building, Helena, Montana 

13 5962Q. 

14 

151 
16 

I 

E. If the Respondent concludes that the State has made an 

accounting error, has not included the documentation described 

in paragraph B. above, or has included remedial action costs 

17 that are no': recoverable under this Consent Order, it may 

18 contest payment by notifying the State of these conclusions, 

191 together wit:> the facts and arguments upon which Respondent 

20 /I relies to support its conclusions, in Wciting within thirty (30) 

21 f Days of receipt of the accounting. AAY objection to the State's 

22 ! remedial action costs or supporting arguments not made within 
I 

23 that time is waived. Following rece ... pt of the Respondent• s 

24 objections and supporting ar~jum.:..::1.ts, the State and the 

25 Respondent shall then have thirty { 30) Days to resolve their 

51 



, 

1 

9 

differences. I~ 3greement cannot be reacjst ~ithic c~e 30-Day 

period, the State reserves all rights it has ~o bring an action 

against Respondent unde::- applicable federa.1 or st.ate law, to 

recoup all recoverable costs as set forth in the accounting, 

together with allowable interest and damages and penalties, not 

reimbursed by the Respondent. Respondent reserves its right to 

contes~ all such claims. 

F. If the Respondent -:::ontests payment of any of the 

State's remedial action costs included within an accounting 

10 subr.iitted pursuant. to paragraph B of this Section XXI and such 

11 costs are subsequently found to be due ~nd owing the State, the 

l2 Respondent may be liable to the State for damages in an amount 

13 of two I 2) times the amou!1t of the remedial action costs in 

14 dispute, plus two ( 2) times the costs incurred in bringing such 

15 ' 

16 ! 
' 

17 

suit, including attorneys' and expert witness fees and expenses. 

"· The State reser·,es all rights it has to recover any 

future costs incurred by the State in ccnnection with investiga-

18 tion, remedial or response activities at the Facility pursuant 

19 to applicable 
I 

20 i law). 

federal and state law ( including state common 

21 H. Upon payment of all past costs due the State as 

22 described in paragraph A. of this Section, the State releases 

23 Respondent from any further liability for costs incurred at the 

24 Fac:.li ty prio~ to the effective ciate of this Consent Order. 

25 'This paragraph shall in no way affect Respondent 1 s liability for 
i 

' 
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2 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

costs inc~rred sl:Dsequen~ to the effective date of th~s Consent 

Order, except for cos~s paid by the Respondent pursuant to this 

Section. 

I. For purposEs of paragraphs A through E, inclus2..ve, a:: 

thi3 Section xx: , the term 11 remedial ac~ion cost" shall 

include: 

1. all costs of all activities included within the 

definitions of the terms 11 removal, 11 11 remedial action," 2:--,d 

"response" in CERCLA Sections 101 ( 23), ( 24) and ( 25), 

respectively, 42 U.S.C. §§ 9601(23), (24) and (25); which 

are consistent with the NCP; and 

2. all costs that fall within the definition of 

remedial action costs as defined in MCA § 75-10-701 ( 15) 

which are cunsistent with the NCP. 

XXII. 

NATURAL RESOURCE DAMAGE ASSESSMENT 

The Parties agree that it is cost efficient and desirable 

19 1to perform a natural resource damage assessment on the Facility 

llprior to issuance of the record of decision. The Parties also 20 
i 

21 ! aoree that to the extent determined by the State, the Respondent 
I -

22, should be allowed to participate in the natural resource da,~age 
i 

23 1 assessrnent. Within sixty {60) days of the effective date of 

24 this Consent Order, the State agreec to provide the Respondent 

25 the opportimity to participaLe in a scoping meeting to discuss 
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',i 

1 :I the proposed st:udy, and the S':ate will .subsequen-:17 offer the 

I 
2 ii Respondent the opportunity to conduct en-..-iron..'71ent.al data 

! 
3 , sampling that will r~ used in assessi~g the environmental injury 

4 

5 

6 

7 

8 

to natural resources at the Faci~ity. 

The Respondent agrees to provide ~he Sta~e $100,000 (one 

hl.!ndred thousand dollars} within thirty ( 3 D) days of the 

effective date of this Consent Order to perfonn ~ natural 

resource damage assessment at the Facility. Any money not 

9 expenC.ed by the Stat.,:; for th,.. natural resource da..ma.ge assessment 

10 shall be returr.ed to the Respondent. The Sta~~ shall include 

11 jocument.2tion, as described in paragraph X:{I.B., regarding the 

12 expenditure of the funds provided for natural resource damage 

13 assessment in tr.e quarterly accounting required by paragraph 

14 1 XXI. B. Validated environmental sampling data and natural 

15 [ resource damage assessment reports generated by the State or its 
i 

16 ~on~ractor(s) for which the State seeks t~ recover costs under 

-. 7 lhis Consent Order will be shared with the Respondent when 

18 available and no later than ten (10) Days in advance of the next 

19 quarterly meeting between the .State and Respondent to be held 

20 pursuant to Section X.J. However, nothing in this Section shall 

21 require the State to make documents available to the Respondent 

22 which are otherwise privileged under State law anc: regulation. 

23 The amount provided. under this ~.~ction shall not represent a cap 

24 on expenditures for natural resc.:•.1rce damage assessment 

25 ac':ivities, but rot.her represents only the amount ttle Respondent 
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1 

2! 
I 3, 

4 

5 

6 

7 

8 

is agreeing to provide pu:::-sua.nt t.O Consent 

Notwithstanding Sectio!l X..'{.XI, the Stat.e reserves n.11 of its 

rights to seek ad.di ti anal agreeme!1-cs f ram Respondent, or to 

recover funds expended en natural resource da_rnage assessment 

activities that exceed the amount identified above provided 

pursuant to this Consent Order. 

The Respondent agrees not to use the terms of this Consent 

Order, or the fac~ that money was provided for natural resource 

9 i damage assessment activities pursuant to this Consent Order, as 
I 

10 ! a defense to reimbursement of such costs. The Respondent's 

11 I payment of funds for a natural resource damage assessment 
i 

12 I pursuant to the terms of this Consent Order is not an admission 

13 I of liability for any such damages. T~e Respondent reserves its 

14 1 rights to deny liability for natural resource damages and to 

i 
15 i contest the activities and conclusions of the State in 

! 
I , , 

16 f connection with the natural resource damage assessment as well 

i 
17 ! as any additional asF~s~·ment costs in8urred by the State which 

1s l exceed 
i 

19 ! Consent 
I 

20 i used by 

21 i enforce 
I 

22 

23 

24 

;,,, 

the amount identified above. This Section of this 

Order shall not be admissible into evidence or otherwise 

the State in any proceeding other than a proceeding to 

the terms of this Section. 

XXIII. 

RESERVATION OF R1Gn"I'S 

The State retains the right co conduct other invesLiga-

ss 



' ii 
:i 

1 :1 ::io~s 3.nd a:::t.::.vit.ies at. -.:he Facilit:t·- Subjec:. 

2 !
1 nst-'.:'::i_.ng herein .shall preclude the State frcm 

! 

:.c Section X.ZXI, 

un.der1:aking any 

3 ~dditional enforcement actions it may deem necessary for any 

4 purp~se, including the prevention or abatement of an inuninent. 

5 and substantial danger to health, welfare or the environment 

6 arising from site conditions. The State further retains all 

7 rights against Parties not privy to this Consent Order which may 

8 

9 

arise out of the facts on which this Consent Order is based. 

Notwithstanding compliance witfl the terms of this Consent Ord.er, 

10 the Respondent is not released from liability for any actions 

11 for whlch the Respondent is otherwise liable under law. 

12 B. The State reserves the righL to take appropriate 

13 enforcement action, including the right to seek injunctive 

14 relief, monetary p,2.nalties, and all other appropriate relief 

15 available, pursuapt to all applicable federal or state statutory 

16 and common law, for any violation, failure, or refusal to comply 

17 

I(l 

19 

20 

21 

with this Conse~t Order. 

I to remedy noncompliance. 

lma~ner, the State may, 

In addition, if the Respondent fails 

with this Consent Order in a timely 

a£ter notification to the Respondent, 

initiate State- or EPl>.-funded response actions and may 

subsequently pursue cost recovery against Respondent, including 

22 uctions for puni t.:.·,.re damages. 

23 

24 

25 

ii C. Ne thing hsrcin shall be constn1ed to release the 

::Respondent !:r0:.1 any liability for fz.il'_._-:e of the Respondent to 
,, 
1! per :'crm the requireC. a.::ti vi ties in accordan::e with the regu.ire-
11 
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Ii 
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Ii 

1 II men,:s o;' this Consent: Order, the Work Plan and Supplemental Work 

2 I Plcns. Except for claims covered by paragr~ph :{,XI.H. of this 

I 
3 ; Consent Order, the P~rties further expressly recoynize that this 

i 
4 l Consent Order and t~e successful completion. of activities 

5 I required by this Consent Order and plans established thereunder 

6 i do not represent satisfaction, waiver, release of, or covenant 

7 I not to sue with regard to any claim of the Seate of Montana 
i 

8 1 against the Respondent rela-c.ing to the Facility { including 
I 

9 I claims to require the Respondent to undertake further response 
' 

10 i actions and claims to seek reirnburse.rnent of response costs 

11 I incurred subsequent to the effective date of this consent 

' 
12 I Order) . 

13 D. Except as provided in Section X.'XI:iI. E., Respondent 

14 I retains all rights to claim contribution as permitted by CECRA 

15 i and CERCLA against any person, including the United States as 
I 

16 ! the owner or operator of a facility releasing Hazardous or 
i 

17 !Deleterious Surstances into the environment. Nothing in this 
I 

t8 i Consent Order is intended to create any private causes of action 

19 I in favor of any Persons not a Respondent. 

20 i E. Based upon the assertions in Section III.I, Respondent 

21 I agrees to waive contribution claims against the State which may 

!I. - l .. fh -22 t· arise out 01: or re ate to 1.ts operation o t e grouna water 
I 
I 

23 : system at the Facility described in paragraph III. I, provided 

24 that the Stat.e does not alter or me-~ ify the existing system 

25 wi thaut the concurrence of the Respondent. 
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l F. ~esponden: :J,2ni2s 3.ny anC. all l2g2.l or equi. ta..blQ 

2 liability under any fuieral or state s~a'c.ute, regu.lation, 

3 ordinance or common 1-=.w for any !:'esponse costs, d.ruttages or ocher 

4 li~bility caused by er arising out of conditions at or arising 

5 frorr: the Facility except as agreed to i:1 Sectio!'l VI. ~xcept as 

6 provided in paragrapci VI.C, XIX.A, XX.I, and this paragraph, 

7 Respondent specifically denies all Findings of Fact, Conclusions 

8 I of Law 3.nd Determinations or any other allegations contained in 

g ii this Consent Order and att2chments thereto and such findings, 

10 conclusions of law and determinations shall not be used in any 

11 other proceeding by the State, other than proceedings to enforce 

12 this Consent Order or for any purpose i:1 this proceeding except 

13 to establi.sh jurisdiction. This Consent Order shall not create 

14 in any third. party any rights \1hich would not otherwise exist; 

15 n::,r shall this '1rder be relied upon by third parties to assert 

16 3 cause of action or claim against Respondent. Nothing in this 

1~ Consent Order ~hall preclude, however, the Respondent from using 

18 this consent Order, or the fact of its entry, against any person 

19 tor contribution or for recovery of costs expended in complying 

20 with this Consent Order, except as specifically waived in this 

21 Cocsent Order. 

22 G. No payment made by Respondent to pay for and implement 

23 the Work or any other activities req1.1ired under this Consent 

24 Order, other than payment of stipu:!.2,ted penalties, shall be 

25 jeemed t::, be a fine, penalty, ::,r monetary sanction. 
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7 

A. Within tea (10) days of the date of signature of this 

Consent Order by the Respondent, the State shall annour1ce the 

availability of this Consent Order to the public for review and 

comment. The State shall accept comments from the public for a 

mi~imum of thirty {30) Days after such announcement. At the end 

8 of the comment period, the State shall review all such comments 

9 \land 
i! 

10 i 
! 

11 ' 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

shall either: 

1. determine that this Consent Order should be made 

effective in its present form, in which case the Respon

dent shall be so notified in writing; or 

2. determine that modification of this Consent Order 

is necess2.ry, in which case the Respondent will be informed 

in writing as to the nature of all changes deemed necessary 

by the State. T~ - ... the Respondent agrees to th-= 

modifications, the Consent order shall be so modified. In 

the event that the Respondent does not agree to modifica

tions required by the State as a result of public comment, 

the dispute as to the modification shall be submitted to 

the Chief of the Solid and Hazardous Waste Bureau for 

attempted resolution. No modification ta this Consent: 

Order shall be made except by agre~ment of the Parties. In 

the event that the Respo~dent does not agree to 

modificaticns required by the State as a result of public 

59 



1 

2 

3 

4 

-:-vrnmen::. th:s Cc,nsent Order shall <be null and vc.id. 

B. The rtespor;.Cent sh2ll coopera-te with the State in 

providing FS inform3.tion to the public. Upcn the reasonable 

request of the State, t.he Respondent.. sball participate in the 

5 preparatio~ of all appropriate informa~ion disseminated to the 

6 public and in public meetings which may:.be held or sponsored by 

7 the St2.te to explain activities at the Montana Pole Site or 

8 concerning the FS process at the site. 

9 

10 

11 

12 A. 

:<..xv. 

INDEMNIFICATION 

The Respondent agrees to inde"r-1-fnify and save aP-d hold 

13 harmless the State ~£ Montana, its a;j"~cies, departments and 

14 employees acting in their capacity ~as regulatory agencies 

15 overseeing actions required by this Con~ent Order frcm any and 

16 all claLns or causes of action arising :from, or on account of, 

17 

18 

19 

20 

21 

acts or omissions of th~ Respondent, itj:agen~s, or assigns, in 

carrying out the 2.ctivities performed pursuant to this Consent 

Order. 

B. For purposes of this Section Qnly, the phrase "claims 

0r causes of action" shall be deemed ,:_t·o include, but not be 

22 limited to all claims of officers, agents, a~C employees of the 

23 State for personal injury or property damage. 

24 

25 
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! 
12 i 

13 

No Party shall be held as a Part.y to any contract entered 

into by another Part~ ar its employees, agents, or Contractors 

in carrying out activities pursuant tot.his Consent Order. In 

addition, no Party shall be liable for any injuries or damages 

to Persons or property resulting from acts or omissions of 

anJther Party or its employees, agents or contractors in 

carrying out the activities oursuant to this Consent Orde~. 

XXVII. 

NOTICE OF RIGh"T 'I'O CU TM 
CONFIDENTIALITY OF BUSINESS INFORN.ATION 

14 1 The Respondent may, if it desires, assert a business 

15 1 confidentiality pri·,ilege covering part or all of the informa-

l . d . h. d . 16

1

: tion requeste oy t 1s Consent Or er. In oraer to assert the 

:7 .privilege, Re~pondcn~ may either obtain a declaratory judgment 

18 I from a court of competent jurisdiction or label the information 

191 as confidential pursuant to Section 16. 44 .1008 of the Ad-

20 \lministrative Rules ot Montana. A label of confidentiality is 

21
1 
subject to acceptance by the State. If no such designation or 

i 
22 I judgment accompanies the information when it is received by the 

23 j State, the State may make it available to the public without 

24 further not.:i.ce to the Respondent. This provision shall not 

25 limit any other cl~i;n~ of privilege by Respondent with respect 
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1 

2 

3 

4 

8 

:.o C.oc:.ume;1ts or in:::cr;nation exempt f:-om discl::;s1..;_re by law. 

X,-'VIII. 

!..D!>'iTNTSTRATIVE RECORD 

P... 'rhe State shall maintain the aCffiinistrative record for 

the Facility, including documents generated as a result of th1s 

Consert Order, 3.Dd the Respondent agrees to cooperate with the 

State in the prepc.ra tion of the admini.strati ve record. The 

9 aG.!~inistrativc r~cord shall include, but not be limited to, a::.1 

10 documents and data submitted by the Respondent pursuant to this 

11 Consent Order, all correspondence between tne State stnd the 

12 Respondent relating to implementation of this Consent Order, and 

131 all documents described in EPA 1 s Administrative Record Guidance 

14 1 (Attachr.lent 3). The administrative record shall also include, 

151 but not be limited to, all correspondence between EPA and the 

16 1 State c.s provided under CERCL.b.., the NCP, and applicable EPA 

17 guidance. 

18 B. Notwithstanding the preceding sentence, EPA and the 

19 State reserve the right to protect from disclosure to the 

20 j Respondent and the public any documents and communications 

21 I protected from disclosure under applicable federal and state 

22 'law. A list of confidential documents included in the ad-
' 
lministrative record shall be maintained in the administrative 

24 fl record available to the public. 

23 

25 
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2 

3 

4 

5 

This Cr_:,n.:.c:it Crdcr :nay be a.rnendeC. t:y t.':i.e ml't''----3.l agreement 

of the State i11 consultation with EPA and the Respondent. 

Such a.mcnd:ncr1ts sha~ 1 be in writing and shall be effective dS of 

6 ! the c:late ':he amendment is signed by the State. 
i 

7 l In the ".:.'',/C:'!11:. the State determines that this Consent Order 

8 .should be .nadc effective in its present form follo• . .,iing public 

9 '.:ommcnt, the effective C.ate shall be the date on which Respon-

10 dent receives wric.ten notice pursuant to Section X..'C::V. In the 

' ! 
11 event that. this Consent Order is modified by agreement of the 

12 St<:.1te and :.he Respondent followi!1g public comment, the 

13 j effcct..ive date of such modified Consent Order shall be the 

H date on which it is signed by the State. 

15 

16 

,:ONTIFoU'l'TQN PROTECT:ON 17 

18 Pursuant to Section 113(f)(2) of CERCLA, 42 u.s.c. 

ID §9613(f)(2) and MCA 75-10-719(1), Respondent shall not be 

2l} liable to other persons or entities for contribution claims 

21 regarding the Work required by or costs c.:::lvered by this 

2:2 Consent Order. 

23 XXXI. 

2·1 COVENAN'I" NOT TO SUE 

25 So long as Responder.t is performi:ig the 1-mrk required oy 
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1 

2 

3 

4 

".:h.:..s Consent Order 2:-.it is in compliau::::e wit.':"-i t":;.is Cons<2nt O=dcr, 

the State covenants not ~o sue, i~sue any orde~, or take other 

5 

6, 

71 
I 

sl 
I 

9! 

10 I 
lll 

I 
I 

adrninis~rative or judicial action against, or 

against Respondent wit.h respect to the Work. 

in this Section, 

State's 3.bility 

endang1=:!rment to 

environment. 

or in this Consent Order, 

to respond to an immine:it 

public health, welfare, 

XXXII. 

TERHINATION AND SATISFACTION 

assert 2.ny 1 . 
C -'-al.ill 

However, nothing 

shall limit the 

and substantial 

safety, or the 

12 i This Consent Order shall terminate when the Respondent 

13 I certifies that all activities required under this Consent Order 

14 : have been performP.d ( the 11 Cert.ification 11
), and the State, in 

I 

15 consultation with EPA, has accepted the Certification. The 

l6 State shall accept or reject the Certification by the Respondent 

17 within six ( 6) months of submittal of the Certification of the 

18 I Respondent. Sections VI(C) and (D), XVII, XVIII, XXI, XXIII, 

19 _X.XV, XXIX, X..XX, X.:~XI, and this Section shall survive termina-

20 I tion 0f this Consent Order. If the State accepts the 

21 I Certification, Respo~dent shall not be liable for any additional 

22 / investigation of the Facility except, if, subsequent to the 

I . f. . 231 Certi ication: . 

24 , 1.. cond1 tions at the Facility, pr"=viously unknown to DHES, 

25 are discovered; or 
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7 

8 

9 

10 
11 
I 

11 I 
12 I 

I 13 
I 

14 ', 

I 
I 

151 
1s I 
11! 
18 I 

19 

23 he 
i 

2. new .inf::rmation is received by DEES, in whole or in 

part., and DEES, based upon these previot....s.l.y unknown 

conditions or this new information dete::T.l.:i..nes that the 

:2emed.ial Investigation/Feasibility Study· is not adequate to 

choose a remedy which is protective of public health, 

welfare or safety, or the environment. Int.he event such 

a determination is made by DHES, a written opinion shall be 

prepared by DHES which sets forth all factual information, 

analytical data and pr'=viously unknown conditions upon 

which DHES may rely in determining that the RI/FS is not 

adequate. The written opinion shall be made part of the 

administrative record. This Section XX.XII shall in no way 

affect the right of the State to ~espond to an imminent and 

substantial endangerment to public health, welfare, safety 

or the environment by either ordering Respondent to 

undertake a removal action, or undertaking a removal action 

itself and seeking the recovery of costs expended from the 

Respondent. 

XXXIII. 

AUTHORITY OF SIGNATORIES 

Each of the signatories of this Consent Order states that 

or she is fully authorized to enter into the terms and 

24 ii conditions of this Consent Order and to bind legally the Party 
,, 

25 ! represented by him or ':1er to the Consent Order. 
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IS SO .:..GREED: 

2' 

II t;-:z_;; -70 

: Ii Dace ARCO CCAL COMP/....Y:i 
On behalf of 
Ric~field Company 

the Atlantic 

6

11 
6 

i\ STATE OF ('" L , ;f" il c ) 
7 i ) ss. I COUNTY OF i) ,sf!.. ) 

8 
!I Befo;:e me appeared f-2,c H ,a.,z,-" !{/.',-...L7~1.,._,. ;;n 

9 1 
be:--ialf or: ARCO, this , :i >:...:l. Day of 

i ..... "' , 1990 who st.ates and acknowledges that 

10 ! he is an authorized officer of the company and has authority to 
; sign the foregoing A.dministrai::ive Order and Consent on behalf of 

11 I ARCO, and does so of his own free will. 
'I WITNESS my hand and official seal. 

12 

131 
14 

15 

16' 

(Nocarial Seal) 

171 
,IT IS SO ORDERED: 

1s 1 

19 j 

20 I 
21 I ~c:Jc2s.11xo 

i!Dae of Issuance 
22 ! 

i 

:: 11 

25 ii 
:1 

ii 
ii 
ll 
i 

Notaryi:f'ublic 
Residing a;:: .l) ,.,[,,., c o --=='="-c---""'---=----M y commission e:xpire·.s: 

STATE OF MONTANA 
DEPARTMENT OF HEALTH AND 
ENVIRONMENTAL SCIENCES 

_/l -DONALD E. PIZwIN , _ ector 
r'-Hontana Department o Health and 

Environmental SciP.nces 
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